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Comparing the asylum policies of three Western states, this article argues against two claims 
raised in recent writings on international migration: that states’ capacity of controlling unwanted 
migration is declining; and that such diminished control capacity is due to an international human 
rights regime restricting states’ discretion over the admission and expulsion of aliens. This 
comparison suggests that there is an increasing willingness and capacity of states to control mass 
asylum seeking. State constraints in asylum policy arise more from domestic than from 
international legal norms. Asylum policies are everywhere shaped by the two increasingly 
conflicting principles of liberal nation-states: popular sovereignty and the protection of human 
rights. 
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o longer confined to the specialist discourses of demography, public 

law, or ethnic studies, the study of immigration is increasingly related 
to macroprocesses of societal change and the transformation of nation-states. 
Nation-states are challenged by recent migrations in at least two ways. Qua 
states, nation-states face the problem of maintaining control over entry and 
exit, one of the prerogatives of sovereign territorial states. Qua nations, 
nation-states are confronted with the multiplication of membership catego- 
ries and ethnic diversity, weakening traditional unitary membership as citi- 
zenship, and nation-constituting cultural homogeneity. This article deals with 
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the first challenge: the capacity of states to control immigration.’ Although 
linked here to the stateness of nation-states, such control capacity is still 
intimately tied up with the maintenance of nations as “communities of 
character’ (Walzer, 1983, p. 62), whose integrity depends on stable bounda- 
ries between members and nonmembers. This explains one of the major 
irritations brought up by the immigration debate, the confounding of the 
traditional political left-right continuum. Toughness in immigration control 
tends to be on popular demand, and thus resonates with democracy, whereas 
generosity vis-a-vis would-be immigrants tends to decouple the state from 
“its” people, tying it instead to nonpopular (and in this sense, elitist) princi- 
ples of humanitarianism. This points to a major dilemma of immigration 
control, especially with regard to asylum seekers: reconciling the popular 
constraints of states with their commitment to universal principles of human 
rights. 

This article takes issue with two related claims regarding the capacity of 
states to control immigration: first, that this capacity is declining;’ and 
second, that such decline of control capacity is related to the rise of an 
international human rights regime, which restricts the ability of states to 
determine entry and exit of migrants as they see fit.> Both claims are raised 
especially in view of unwanted migrations, which have predominated in 
Western Europe since the first oil crisis and have become a subject of 
perennial concern in the United States. Next to illegal immigration and the 
acceptance of family members of already settled migrants, the acceptance of 
asylum seekers represents the third source of unwanted, that is, nonsolicited 
immigration, one that has grown dramatically since the early 1980s." 

As I shall demonstrate, an analysis of asylum policy in three major 
asylum-granting Western societies does not validate the claim that the capac- 
ity of states to control immigration is declining. On the contrary, one can 
observe an increasing willingness and insistence of states to maintain their 


1. Ihave discussed the second challenge in Joppke (1996). 

2. Declining efficacy of immigration control is the hypothesis of Cornelius, Martin, and 
Hollifield (1994) see also Hollifield, 1992. 

3. The linkage between the “failure of state control” on migration and the rise of an 
international human rights regime is most explicitly made by Jacobson (1995), who argued 
boldly that “the basis of state legitimacy [in North America and Western Europe] is shifting from 
principles of sovereignty and national self-determination to international human rights” (p. 2). 
Soysal (1994, chap. 8) is a bit more cautious, claiming that the “global system” is structured by 
the “institutional duality” of national sovereignty and universal human rights. But the root image 
is the same: an international human rights regime confronting nation-states from the outside. In 
the following, I call this position human rights internationalism. 

4. Miller and Castles (1993, p. 168) estimate that refugees and asylum seekers constitute 
about one fourth of recent international migration. 
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sovereignty over the determination of entry and expulsion in this contested 
area, often at the cost of confounding genuine refugees with de facto 
economic migrants. Mass asylum seeking from the Third World represented 
a fundamentally new phenomenon, which overburdened an individual- 
centered process of determining genuine refugee status attuned to the trickle 
of (politically convenient) refugee flows in the Cold War era. This exacted 
great adaptation costs by states, but adaptation was eventually made. 

The second claim of an international human rights regime constraining 
state sovereignty is questionable in at least two regards. First, it is too 
pessimistic about nation-states drained of internal human rights principles; 
second, it is too optimistic about the effectiveness of the international human 
rights regime. Regarding the former, recent analyses (and advocacies) of 
human rights internationalism have drawn a misleading dualism between 
nation-states and an external human rights regime. The protection of human 
rights is a constitutive principle of, not an external imposition on, liberal 
nation-states. The international human rights regime set up after World War 
II is, after all, the externalization of principles that liberal states have inter- 
nally long adhered to. Juergen Habermas (1994) argued correctly that liberal 
states are equally obliged to the principles of human rights and popular 
sovereignty: “The two ideas of popular sovereignty and human rights have 
shaped the normative self-understanding of constitutional states up to the 
present day. With the first idea we postulate that members of a democratic 
community are governed by themselves collectively; with the second, that 
they are governed by law and not by man” (p. 1). Immigration and asylum 
seeking have activated the contradiction between the universalistic rights 
dimension and the particularistic identity dimension of nation-states. The 
opposite stances in the field of immigration control seek to vindicate one 
nation-state principle at the cost of the other. Immigrant and asylum advocates 
stress the human rights principle while being notoriously silent about the 
popular groundswell for tight immigration control. Restrictionists insist on 
the principle of sovereignty, and (often noisily and with an eye on their 
electoral advantage) boast to act on popular mandate. As the following 
comparison will show, conflicts over asylum policy are in the first domestic 
conflicts over the dual mandate of liberal nation-states to respect human 
rights while protecting the integrity of the people from which their sover- 
eignty derives. 


5. This is in line with Rogers Brubaker’s (1994) rebuke of the declining capacity hypothesis 
underlying the Cornelius et al. (1994) volume: “[W]e see an increasing capacity and an 
increasing will to control unwanted flows—especially to deter unwanted asylum claimants” 
(Brubaker, 1994, p. 229). A similar case for increasing capacity is made by Gary Freeman (1994). 
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Complementary to the false depletion of nation-states of their liberal rights 
component, human rights internationalists have inflated the effectiveness of 
international norms and regimes. Certainly, the principle of nonrefoulement, 
codified in the 1951 Geneva Convention on Refugees, which prohibits 
receiving states from expelling bona fide refugees to states in which they face 
persecution and torture, has since matured into customary international law 
that is binding on states. But consonant with the principles of international 
law, the right of asylum is the right of states to grant asylum, not the right of 
individuals to be granted asylum. This is enshrined in Article 14(1) of the UN 
Universal Declaration of Human Rights, which proclaims that “everyone has 
the right to seek and to enjoy in other countries asylum from persecution.” 
The alternative version, “and to be granted,” was rejected by some partici- 
pating states, including the United Kingdom, because this would have 
violated state sovereignty (see Plender, 1988, pp. 346 ff). The duty corre- 
sponding to the sovereign right of states to grant asylum is the respect for that 
asylum decision by other states, which are not to presume an “unfriendly act” 
by the asylum-granting state. David Martin (1988) summarized the restrictive 
practices of states since the onset of mass asylum seeking in the early 1980s: 
“{I]mposing visa requirements, or interdicting boats on the high seas—and 
perhaps arranging for a quick and dirty screening of asylum claims at a 
designated border post or on the airplane—are technically consistent with 
international refugee law” (p. 13). States are free not just to grant but also to 
prescribe the conditions under which asylum is to be enjoyed. This implies 
discretion as to the length of asylum and, in the preasylum stage, the 
discretion to deny work permission, confinement to certain areas, or even 
strict detention, and in-kind rather than money provisions—all measures that 
states have widely resorted to since the early 1980s to make themselves less 
attractive to asylum seekers. 

Regarding the discretion of states in asylum granting, Goodwin-Gill 
(1983) concluded that “the humanitarian practice exists, but the sense of 
obligation is missing” (p. 107). The humanitarian practice and its institution- 
alization in an international human rights regime arose out of the experience 
of Nazism and World War II, when the Western world had remained largely 
impassive to the fate of Jewish and other refugees trying to escape persecution 
and genocide (see Henkin, 1990; Sikkink, 1993). If the human rights regime 
established by the League of Nations after World War I had only applied to 
national minority groups (especially in the new nation-states of South-Eastern 
Europe), the United Nations refugee regime would give refugee status to 
individuals rather than groups, thus heralding the transition from an era of 
national rights to an era of universal human rights. In this regard, Richard 
Plender (1988, p. 398) is certainly right to say that the spirit, while not the 
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word, of the right of asylum suggests a right of the individual to be held 
against states. At least, this is the way states treated asylum seekers in the 
immediate postwar period. Asylum seekers were then in a “position of 
privilege” (Martin, 1988, p. 9), often summarily recognized as Convention 
refugees without much individual screening, and endowed with protection 
and assistance that went far beyond the international obligations imposed on 
receiving states. Generosity was partially guilt-driven compensation for past 
negligence; partially a political decoy in the Cold War confrontation with 
communism, from which most refugees originated; always was it enabled by 
the relatively small number of individuals claiming refugee status in Western 
Europe and North America during this period. 

This changed dramatically in the early 1980s. In Europe, North America, 
and Australia, applications for asylum rose more than ninefold, from 90,444 
in 1983 to 825,000 in 1992 (Keely & Russell, 1994). “Jet-age asylum 
seeking” (Martin, 1988), particularly from the crisis zones of postcolonial 
Africa and Asia, represented a fundamentally new phenomenon that forced 
the receiving states to reconsider their previous generosity. A new, insidious 
distinction had to be drawn between the small circle of genuine refugees and 
the large majority of those who obviously pursued the “asylum strategy of 
immigration” (Teitelbaum, 1984, p. 77).° In Western Europe, the linkage 
between asylum and immigration was especially clear, since after the o11 crisis 
of 1973 and the wide imposition of zero-immigration regimes asylum re- 
mained “the only significant remaining legal avenue” for new entrants 
(Freeman, 1992, p. 1155). In the United States, where legal immigration not 
just continued but increased, the asylum option was rational in several 
respects, such as legalizing clandestinity or bypassing the rigid quotas and 
long lines for regular immigration (see Teitelbaum, 1984, pp. 77 ff). In all 
cases, the erosion of the old distinction between political refugee and economic 
migrant has been the main casualty of the new era of mass asylum seeking. 

Although there is convergence in states’s restrictionist and deterrent 
responses to the new asylum seekers, the domestic paths along which they 
arrived at this outcome differ significantly. The three cases considered 
here—the United States, Germany, and Britain—lend themselves to compari- 
son because they exhibit various combinations of commonalities and differ- 
ences along at least two axes of comparison. On one axis, the United States 
is distinguished from Germany and Britain because it possesses a separate 
system of legal immigration. This allows one to compare different patterns 


6. A United Nations source estimated that over 80% of the 700,000 asylum seekers in Western 
Europe in 1992 were not genuine refugees (“Europe Shuts Out Political Refugees,” Independent, 
June 4, 1993). 
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of fusing or separating both policy areas. The quick confounding of “refu- 
gees” with “economic migrants” in the U.S. asylum debate, despite the clear 
institutional separation of both policy areas there, casts doubt on the claim of 
German asylum advocates, raised with increasing urgency since the late 
1980s, that a separate system of legal immigration could solve the problem 
of mass asylum seeking. On the other axis of comparison, Germany and the 
United States are distinguished from Britain because they possess strong 
domestic constitutional provisions to be invoked by asylum seekers: in the 
United States, an expansive constitution that protects the procedural and 
substantive rights of aliens, not just of citizens; in Germany, a unique 
constitutional right of political refugees to be granted (not just to enjoy) 
asylum. These favorable domestic resources have helped make Germany and 
the United States the world’s biggest magnets of asylum seeking. By contrast, 
the lack of a written constitution and of domestically incorporated interna- 
tional human rights treaties and conventions has helped Britain to maintain 
its zero-immigration regime on the asylum front, and to prevent asylum flows 
from becoming more than a trickle. 

In all three cases, asylum policy is conditioned by the dual, and increas- 
ingly opposite, nation-state principles of human rights protection and popular 
sovereignty, the strength of both varying across time and place. In the United 
States, the trajectory of asylum policy may be reconstructed as a zig zag of 
liberating “humanitarian” asylum policy from foreign policy tutelage, and 
closing this sudden opening for mass asylum seeking, Western European 
style. In Germany, asylum policy became a major stake in the grand national 
debate over special German responsibilities to be derived from the Nazi past. 
In a curious reversal of the stipulated international regime versus state 
sovereignty dichotomy, German state sovereignty in asylum granting was 
recovered by invoking the need for a European “harmonization” of asylum 
policy, which allowed the subjective right of asylum enshrined in the Basic 
Law to be cut beyond recognition. In Britain, the trajectory of asylum policy 
lacks such epic turns and twists. Due to the domestic weakness of human 
rights provisions and actors and a zealous and instant equation of asylum 
seeking with immigration, state sovereignty prevailed easily, without a major 
challenge. 

Britain is the “odd case out” because it is a liberal state that failed to 
institute strong legal protections for aliens. This reflects Britain’s lack of 
experience with nonnationals on its territory—the New Commonwealth 
immigrants of the postwar era had arrived, after all, as British nationals with 
full political and social rights. But most importantly, the principle of parlia- 


997 


7. lowe this formulation to Thomas Faist. 
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mentary sovereignty and concomitant absence of legal-constitutional con- 
straints on the executive is responsible for this outcome. The British case 
thus underlines, ex negativo, the importance of judicial-constitutional re- 
sources for the protection of migrant interests, and it suggests—rather 
uncomfortably—limits to democracy in a world of migration. 


LIBERATING ASYLUM FROM FOREIGN 
POLICY TUTELAGE: THE U.S. CASE 


Until the late 1980s, U.S. asylum and refugee policy had remained a 
bastion of state sovereignty within an immigration regime where strong 
sovereignty had long been in retreat. In summarily granting refugee status to 
individuals fleeing communist regimes while denying asylum claims of 
individuals fleeing dictatorial yet “friendly” regimes, asylum and refugee 
policy represented a curious anomaly within an immigration regime that had 
abandoned national discriminations in favor of source country universalism. 
The trajectory of asylum and refugee policy was thus to a large degree a 
catching-up with the nondiscriminatory principles of immigration law and 
policy. Rescuing asylum and refugee policy from foreign policy tutelage, 
which was not completed before the end of the Cold War and the fall of 
communism, appeared itself as the curiously anomalous liberalization of a 
policy area that in Western Europe had by then fallen to the sway of illiberal 
restrictionism. Yet, no international legal rules and norms were responsible 
for this outcome. As the Supreme Court famously ruled in the Paquete Habana 
case of 1900, international law is U.S. law only interstitially, in the absence 
of a “controlling executive or legislative act” (quoted in Henkin, 1987, 
p. 873). This cautious line was reaffirmed in Garcia-Mir v. Meese (1986), 
where a federal court held that the prolonged and arbitrary detention of 
asylum seekers, although in clear violation of international law, was still 
lawful if ordered by the attorney general (Helton, 1991, p. 2339). Accord- 
ingly, any asylum liberalization had to have exclusively domestic roots. 

A core domestic resource of asylum liberalization has been the “commu- 
nitarian” transformation of American immigration law (Schuck, 1984), 
which extended broad constitutional protection and privileges from citizens 
to aliens. In classic immigration law, aliens were utter strangers without legal 
claims on the government other than those the government consented to, not 
unlike the private law relationship between landowner and trespasser. Its 
premise of strong state sovereignty was expressed in a Supreme Court ruling 
of 1892, which consolidated the “plenary power” doctrine established in the 
famous Chinese exclusion case a few years earlier: “It is an accepted maxim 
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of international law, that every sovereign nation has the power, as inherent in 
sovereignty, and essential to self-preservation, to forbid the entrance of 
foreigners within its dominions, or to admit them only in such cases and upon 
such conditions as it may see fit to prescribe” (quoted in Schuck, 1984, p. 1). 
In the new communitarian legal order, according to which legal obligation is 
not consent based but reflective of the social and moral embeddedness of 
individuals, government owes legal duties to all individuals on U.S. territory, 
even to strangers to whose presence it has not explicitly consented—such as 
illegal immigrants and asylum seekers. The hallmark of communitarian 
immigration law is the blurring between the categories of citizen and alien, 
vindicating for aliens the broad “due process” and “equal protection” privi- 
leges provided by the Constitution. Applied to the law of asylum, this has 
amounted to court-imposed limitations on the government’s discretion to 
detain and exclude asylum seekers, or, in the case of illegal aliens awaiting 
deportation, guaranteeing the right to be notified of the possibility to apply 
for asylum. To be sure, these rights only concern the preasylum stage, and 
leave state discretion of granting asylum fully intact. But in creating evasion, 
delay, and administrative overload, they often entail a de facto right to stay 
independently of a positive asylum decision. “These rights,” wrote Peter 
Schuck (1984) about the “emergent law of asylum . . . may as a practical 
matter amount to the right to work and live in the United States indefinitely. 
To enjoy them, all the aliens need to do is reach our shores” (p. 71). 

U.S. asylum policy proper is the result of a double differentiation: first, of 
refugee from immigration policy; and second, of asylum from refugee policy. 
In the 1965 Immigration Act, refugee policy was still a subordinate part of 
immigration policy. The “seventh preference’ category of the act reserved 
6% of Eastern hemisphere immigrant visas to refugees from “communist- 
dominated countries” or the Middle East—thus inaugurating the ideological, 
discriminatory bias of U.S. refugee policy after World War II (see Loescher & 
Scanlan, 1986, p. 73). In addition, the attorney general, acting on behalf of 
the president, had discretionary “parole” power to admit refugees outside the 
normal immigration process—a power first used by Eisenhower to “parole 
in” 40,000 Hungarian refugees after the Soviet crackdown in 1956. Only the 
Refugee Act of 1980 clearly separated refugee from immigration policy. It 
first established the regular legal status of refugee and—consonant with the 
principles of an immigrant nation—the subsequent expectation of refugees 
to acquire permanent citizenship, along with generous resettlement benefits 
to ease the transition. In incorporating the 1951 UN refugee definition and 
nonrefoulement obligation, the act’s purpose was to overcome the ideological 
bias of U.S. refugee policy and to achieve more congressional control over 
the executive’s erratic parole authority, still by the early 1990s largely 
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“unrealized goals” (Schuck, 1991, p. 7). Finally, in a more subterranean yet 
momentous change for asylum seekers, the Refugee Act leveled the so-called 
entry doctrine’s sharp distinction between excludable aliens at the borders, 
with no statutory and constitutional rights, and deportable aliens on U.S. 
territory, endowed with constitutional due process protection (Dinh, 1994). 
Compliant with the nonrefoulement obligation, the exclusion process was 
henceforth framed by extensive statutory and due process rights for aliens, 
including access to federal courts. 

Although the 1980 Refugee Act formally introduced the right to ply for 
political asylum on U.S. territory or at the borders, this remained essentially 
“an afterthought” (Meissner, 1988, p. 60). For the United States, refugees 
traditionally have been an overseas phenomenon, relevant only if affecting 
foreign policy interests or obligations. As in the Indochinese refugee crisis 
that followed the American withdrawal from Cambodia and Vietnam in the 
mid-1970s, refugee policy meant the screening and selection of refugees in 
camps overseas, with at best loose application of UN convention refugee 
criteria, and their resettlement in the United States. Such refugee policy was 
not antithetical to but a direct outgrowth of state sovereignty because it 
reflected unforced, proactive state action toward nonnationals to which the 
United States, as one of the world’s two superpowers after World War II, felt 
special obligations and responsibilities. 

Mass asylum seeking, and with it the differentiation of asylum from 
refugee policy, first became an issue with the so-called Mariel boat lift, a few 
weeks after the passing of the Refugee Act in March 1980. As Doris Meissner 
(1988) put it, “[A]sylum, the sleeper of the new legislation, emerged as the 
dragon lady, center stage” (p. 61). In an obvious attempt to embarrass the 
U.S. government, Castro allowed some 124,000 Cubans to sail freely, on 
rigged-up rafts and boats, to the shores of Florida, among them a good portion 
of criminals and mentally disturbed. Although met with considerable ambiva- 
lence, most Marielitos were allowed to enter without individual screening for 
refugee status, privileged by the Cuban Adjustment Act of 1966 that allowed 
Cubans to apply for permanent resident status after a short period on U.S. 
territory. No such privileged reception was granted to a parallel flotilla of 
about 60,000 Haitian refugees who arrived in Florida at about the same time, 
but whose departure from the notoriously ruthless yet “friendly” Duvalier 
regime led the government to label them illegal immigrants without legiti- 
mate asylum claims. This opened up the debate about a discriminatory double 
standard in U.S. asylum policy, which operated on the simple principle of 
“Cuba, yes, Haiti, no.”® The double standard was further exposed by the 


8. “Fixing Immigration,” New York Times, June 8, 1993, p. B2. 
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general denial of refugee status to new land-based arrivals from civil war torn 
Central America, whom the government likewise labeled illegal immigrants 
subject to deportation. 

Strictly speaking, the anomaly of U.S. asylum policy was not the generally 
restrictionist response to mass asylum seeking at the country’s land and sea 
borders, which was in line with the practice of other Western states, but the 
preferential treatment of Cubans and other refugees from communist re- 
gimes. In rejecting pleas to grant “extended voluntary departure” (temporary 
safe haven) status to about 100,000 El Salvadorans in the United States, a 
government official could credibly point at the bad precedence effect of such 
a measure for “all other migrants from poor, violent societies to our south.” 
But why had this status been granted to 5,000 Poles during martial law? This 
imbalance created a double dynamic of asylum advocates trying to “lift up” 
the general asylum practice to the generosity displayed to refugees from 
communist countries and a government cautiously but steadily abandoning 
its preferential treatment for some categories of asylum seekers. Already, the 
Marielitos were not unequivocally welcome, and one of the uglier asylum 
battles of the early 1980s was to detain and deport thousands whose criminal 
or medical records did not make them eligible for entry in the first place, or 
whose “parole” status had been forfeited by crimes committed while in the 
United States. Curiously, a Cuban advocate wondered aloud whether it was 
“just” if Cuban hijackers were no longer welcomed as heroes but sent back 
to Havana, complaining that “today’s Cubans must file their requests for 
asylum with the rest of the world.”’° In fact, the Marielitos’ privileged 
transition from temporary parole (“Cuban-Haitian entrant’) status to perma- 
nent residence, by means of the Cuban Adjustment Act, which so blatantly 
left out the Haitians, was forced by a federal court ruling upon a government 
that would have preferred to jointly settle the legal status of both groups 
within an omnibus immigration bill." 

Throughout the 1980s, hard-nosed government measures of mass deten- 
tion, deportation, and high-sea interception were undercut by increasingly 
activist courts that no longer deferred to the traditional plenary power of 
Congress and the president over immigration, and brought to bear the 
communitarian impetus of immigration law on the new field of asylum. In 
this respect, the decade is marked by a string of legal victories for asylum 
seekers. Here, one may distinguish between court rules limiting the deporta- 


9. Elliott Abrams, “Diluting Compassion,” New York Times, August 5, 1983, p. 23. 

10. Jose Fuentes, “Immigration: Is U.S. Policy on Cubans Just?” New York Times, October 
2, 1983, p. 30. 

11. “1980 Cuban Refugees Gain on Citizenship Claim,” New York Times, October 21, 1984, 
p. 23. The 1986 Immigration Act finally allowed the Haitians to convert to immigrant status. 
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tion and detention power of the executive and court rules easing the burden 
of proof and enlarging the grounds of standing for asylum applicants. With 
regard to the former, it is safe to say that few events since the Black civil 
rights struggles have equally “seared the judicial conscience” (Schuck, 1984, 
p. 68). A variety of lower court rules invoked constitutional due process and 
equal protection principles to correct allegedly discriminatory, race, or na- 
tional origin based INS decisions against certain classes of asylum seekers. 
In Haitian Refugee Center v. Civiletti (1980), a class action suit of 4,000 
Haitians challenging their deportation by the INS, a federal district judge 
found this policy “offensive to every notion of constitutional due process and 
equal protection,” ordering the INS to discontinue the deportation until all 
asylum applications were orderly processed (Loescher & Scanlan, 1986, 
pp. 176 ff; Potelicki, 1981, pp. 415-418). In Rodriguez-Fernandez v. Wilkinson 
(1980), acrime-convicted Marielito was released from detention because the 
court deemed indefinite detention cruel “punishment” in violation of Fifth 
and Eighth amendment principles (Motomura, 1990, p. 593). To be sure, the 
explicit invocation of constitutional principles to protect first entrants, which 
openly challenged the dominant plenary power doctrine in immigration, 
remained essentially a lower court phenomenon.” In a review of a detention 
case, Jean v. Nelson (1985), the Supreme Court upheld the lower court verdict 
of discriminatory agency behavior on subconstitutional grounds only." 

In addition, court rules eased the burden of proof in asylum determination, 
for instance, in no longer using false documentation or witness as automatic 
grounds for dismissal of a case (see Anker & Blum, 1989). More importantly 
still, in INS v. Cardoza-Fonseca (1987), the Supreme Court ruled that the 
Reagan administration’s demanding “clear probability” of persecution stan- 
dard for deciding asylum claims had to be replaced by the looser “reasonable 
possibility” of persecution standard, pointing out that a one-in-ten chance of 
persecution would qualify as a legitimate asylum claim (Porter, 1992, pp. 234 
ff). Finally, there has been a tendency toward broadening the grounds on 
which individuals can raise asylum claims. For instance, in Bolanos-Hernandez 
v. INS (1984), a court stipulated that “political neutrality” constituted a 
“political opinion” subject to persecution.'* A “gender conscious” judiciary 


12. David Martin (1983) speaks of “procedural exuberance of the lower courts” (p. 171). 

13. Motomura (1990) argued that courts have tended to avoid the plenary power doctrine 
“through subconstitutional decisions that rely on phantom constitutional norms much more 
favorable to aliens” (p. 610). The Supreme Court’s cautious line in Jean, according to Motomura, 
made it “‘a potential landmark decision that never was” (p. 548). 

14. This was the line taken by the liberal Ninth Circuit court, responsible for the majority of 
asylum cases in the American southwest. Other courts did not follow (see Porter, 1992, pp. 251 ff). 
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has even been willing to grant asylum to homosexuals who claim to be ~ 
persecuted for their sexual orientation. 

The court-driven liberalization of asylum culminated in new asylum rules 
by the Justice Department in 1990. They replaced the uneven, politically 
driven interim rules that had guided the administrative asylum process since 
1980." In addition, a corps of professional asylum officers trained in inter- 
national relations and human rights law was established, with the mandate to 
make politically neutral asylum decisions, unimpaired by State Department 
prerogatives. According to the new rules, work permits and the help of 
lawyers were to be granted routinely to asylum seekers. Most important, the 
new rules gave asylum seekers the benefit of the doubt. Claimants no longer 
needed to prove that they were individually singled out for persecution; it 
was enough to show “a pattern or practice of persecuting the groups of 
persons similarly situated’’’’—a refugee definition considerably looser than 
the UN convention refugee definition. Moreover, aliens now qualified for 
asylum on the basis of their own statements, without objective corroboration, 
if the testimony was “credible in light of general conditions” in the home 
country (to be ascertained by means of a newly established documentation 
center). In David Martin’s (1988, p. 14) terms, this new policy moved back 
from the (preferred) state option of “deterrence” to “fair adjudication,” and 
as such it stood out in the Western world. | | 

The double standard was officially put to rest in a subsequent court 
settlement in which the government agreed to stop detaining and deporting 
illegal aliens from El Salvador and Guatemala, granting new asylum hearings 
for all 150,000 applicants denied since 1980 and for 350,000 illegal aliens 
who had never applied previously. The settlement averted a trial on the 
government’s discriminatory denial of asylum to El Salvadorans and Guate- 
malans, who claimed violation of their constitutional rights to free speech, 
equal protection, and due process.'® The government now explicitly obliged 
itself to rule out foreign policy, border control, and the applicant’s country of 
origin as criteria of asylum determination. This was a major victory for the 
sanctuary movement of church leaders, social workers, and human rights 
lawyers, who had filed the suit in May 1985. This movement, which included 
not just 200 churches and synagogues but entire cities like Los Angeles and 


15. See the symposium in the Cornell International Law Journal, Vol. 26, 1993, pp. 495-818. 

16. As late as 1989, 94% of the 95,505 refugees approved for admission came from communist 
countries (“Study Asks New Safeguards for Refugees Asking Asylum,” New York Times, 
March 16, 1990). 

17. Quoted in “U.S. to Make It Easier to Gain Asylum,” New York Times, July 1, 1990. 

18. “U.S. Adopts New Policy for Hearings on Political Asylum for Some Aliens,” New York 
Times, December 20, 1990, p. B18. Since 1980, the government had denied 97% of applications 
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Sacramento declaring themselves sanctuaries for Central American refugees, 
epitomizes the normative cloth out of which U.S. asylum liberalization was 
made: not abstract human rights principles hovering above nation-states but, 
as a church leader put it, “[T]he deepest values of our United States traditions 
of being a place of refuge, a place to where persecuted people can come.’’”” 

Just when Western Europe erected its fabled “fortress” against the turmoils 
in the postcommunist East, America’s doors for refugees had swung wide 
open. A Harvard Law School report found that by late 1992, the approval rate 
for Central American and Haitian asylum seekers was approaching or even 
surpassing the 30% mark—a dramatic increase from the old 3% mark, and a 
curious outlier if compared with Western Europe, where by now over 90% 
of asylum applications were denied.” 

But the high-minded return to America’s founding myth of an “asylum of 
nations” could not last. The bombing of the World Trade Center in March 
1993, one of whose suspects had entered the U.S. on the asylum ticket, the 
uncovery of professional smuggle rings for Chinese refugees, and the general 
anti-immigrant groundswell moving eastward from California forced the 
pendulum back toward restrictionism. In fact, the liberalized asylum policy 
amounted to “‘a worldwide siren’s call to foreigners.”*’ In 1993, the number 
of new asylum claims was up to 150,000, which is a 300% increase since 
1990, while the backlog of pending cases grew to 300,000, even 425,000 in 
1994—no small thing for a fledgling corps of 150 asylum officers. Even 
immigrant advocates admitted that fraudulent claimants were now “shopping 
for airports” with a reputation of leniency, such as New York’s JFK.” So wide 
had the asylum door swung open that all an immigrant had to do was arrive 
at an airport, destroy his travel documents to eradicate disqualifying third- 
country stops, plead for asylum, and leave with only a tentative court date in 
the distant future. 

Ironically, it was left to the Democratic Clinton administration to curtail 
the liberal asylum legacy of its Republican predecessor, and to reinvigorate 
state sovereignty in asylum policy. In December 1994, the INS announced 


for political asylum by El Salvadorans and 99% of those by Guatemalans, while approving 76% 
of Soviet and 64% of Chinese applications. 

19. “Aid to Aliens Said to Spur Illegal Immigration,” New York Times, December 23, 1985, 
p. 1. 
20. “System for Political Asylum Is Improving, Report Finds,” New York Times, December 14, 
1992. 

21. So wrote the New York Times, “After Bombing, New Scrutiny for Holes in Immigration 
Net,” March 12, 1993, p. 1. 

22. Quote by Muzaffar Chishti, boss of the pro-immigrant International Ladies Garment 
Worker Union (“Pleas for Asylum Inundate System for Immigration,” New York Times, April 
25, 1993, p. 1). 
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new regulations to reduce the “abuse” of the asylum system, which include 
an expedited review process with an enlarged body of asylum officers, 
on-the-spot interviewing at the port of entry, increasing detention and swift 
deportation of those denied asylum, and restrictions on work permits.”° 
More dramatically, the Clinton administration resumed the highly con- 
tested Bush administration practice of intercepting Haitian refugees at high 
sea, and sending them back without an interview (see Motomura, 1993). After 
candidate Clinton had condemned the “cruel policy of returning Haitian 
refugees to a brutal dictatorship without an asylum hearing,” the newly 
inaugurated president was forced to do just that when facing an armada of 
some 150,000 Haitians on 1,000 hastily built boats to cash in on his promise 
of “temporary asylum.” This practice of extraterritorializing asylum flows 
was upheld by an important Supreme Court rule, Sale v. Haitian Centers 
Council (1993), which argued that exclusion protection under the Refugee 
Act and nonrefoulement obligations existed only within U.S. territory.” This 
was one of the few court rules since the onset of mass asylum seeking that 
limited rather than enlarged the reach of constitutional protection for aliens. 
But it did not diminish the domestic dilemma of asylum in a liberal state, 
particularly in a state both open to interest group pressure and paralyzed by 
the specter of race. Haitians, after all, are Black, and tough action against 
them is not well received by Black American citizens. Moved by a widely 
publicized hunger strike by the leader of the Transafrica Forum, a Black civil 
rights group, Clinton temporarily stepped back from strict interception and 
granted Haitian exiles asylum hearings at sea.”° The mass exodus of Haitians 
promptly resumed, with some 10,000 Haitians picked up at sea in less than 
a month. Emboldened by the favorable Supreme Court ruling in the mean- 
time, Clinton abruptly shifted policy again toward renewed high-sea inter- 
ception, but now deflecting the U.S.-bound asylum flow to “safe havens” in 
Panama and other Caribbean countries (see Aleinikoff, 1994). The second 
Haitian boat people episode was eventually put to an end by the U.S.-backed 
reinstatement of the ousted President Aristide. In the postcommunistera, U.S. 
asylum policy has evidently not shed its close linkage with foreign policy. 


23. “U.S. Moves to Halt Abuses in Political Asylum Program,” New York Times, December 3, 
1994. Furthergoing legislation to summarily exclude asylum seekers arriving in the United States 
without documents and introduce a narrow time limit for asylum requests by those already on 
U.S. territory is currently pending in Congress (“New Asylum Rules,” Migration News, Vol. 2, 
No. 8, August 1995). 

24. “Clinton Says U.S. Will Continue Ban on Haitian Exodus,” New York Times, January 15, 
1993, p. 1. 

25. “High Court Backs Policy of Halting Haitian Refugees,” New York Times, June 21, 1993, 


p. |. 
26. “Clinton Grants Haitian Exiles Hearings at Sea,” New York Times, May 7, 1994, p. 1. 
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But an equally tough response to a parallel exodus of Cubans (the biggest 
since the Mariel Boat Lift of 1980) confirms that the old embarrassment of 
the asylum-foreign policy linkage—the discriminatory double standard—is 
not up for a renewal. In a reversal of the United States’ 37-year open door 
policy for Cubans, the U.S. Coast Guard redirected a Florida-bound flotilla 
of over 30,000 Cubans to safe haven detention camps in Panama and 
Guantanamo Bay. Here, the disappointed would-be exiles, who had counted 
on a continuation of America’s special welcome for the victims of commu- 
nism, were told to queue up for a legal immigrant visa, and that from Cuba. 
A government official’s declaration that Cuba must not “control the immi- 
gration policy of the United States” reveals a new determination not to lose 
out on the asylum front.”’ 


EUROPE TO THE RESCUE: THE GERMAN CASE 


If the overall trajectory of U.S. asylum policy is one of increasingly 
restricted state sovereignty, the trajectory of German asylum policy is the 
opposite one of recovering state sovereignty from a unique constraint. Alone 
in the world, the German Constitution provides a subjective right for political 
refugees to be granted asylum. Article 16 of the Basic Law stipulates: 
“Politically persecuted enjoy the right of asylum.” In Germany, the right of 
asylum is not the right of the state to grant asylum, to be held against the 
persecuting state, but the right of the persecuted individual, to be held against 
the receiving state. This is a unique limit on state sovereignty, with unique 
implications. It invalidates the sovereign right of the state to deny access to 
its territory: every individual claiming, however spuriously, to be politically 
persecuted enjoys the right of entry and the full arsenal of legal-constitutional 
protection, including access to the Federal Constitutional Court.”® The “quick 
and dirty” border screening, practiced by all other states in the age of mass 
asylum seeking, has not been an option in Germany. The constitutional right 
of asylum made Germany Europe’s, if not the world’s, prime target for the 
asylum strategy of immigration. Germany’s asylum debate thus revolves 
around protecting, or abolishing, this vestige of German exceptionalism. 


27. “Cubans First,” The Economist, September 10, 1994, p. 56. 

28. The Federal Constitutional Court decided in October 1975: “The constitutional right of 
asylum . .. guarantees to a person seeking refuge from persecution . . . not to be rejected at the 
border of the state obliged to grant asylum.” This court rule became incorporated in Paragraph 9 of 
the Asylum Procedures Law, which states that rejection at the border may occur only if the asylum 
seeker enjoys alternative protection from persecution (see Pfaff, 1992, p. 131). 
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Ironically, only European integration would eventually allow Germany to 
recover its sovereignty in asylum policy. 

As in the United States, human rights constraints on German state sover- 
eignty are home grown, based on an expansive constitution protecting the 
rights of noncitizens. However, the negative reference to the Nazi past is the 
origin of Germany’s unique asylum law, not a positive founding myth of an 
“asylum of nations.” The fathers of the Basic Law, many of them exiled 
during the Nazi regime, conceived of an asylum law that went far beyond 
existing international law as a conscious act of redemption and atonement. 
As Carlo Schmid famously defended Article 16 in 1948, “[T]he granting of 
asylum is always a question of generosity and if you want to be generous, 
you must take the risk of being mistaken in a particular case” (quoted in 
Wolken, 1988, p. 24). As a “confessional right,” the constitutional right of 
asylum depended on “the continued presence of the [Nazi] experience” 
(Rottmann, 1984, p. 344). Accordingly, asylum advocates elevated Article 16 
into a quasi-sacred taboo: “The promise of the constitutional right of 
Article 16... must remain untouched.””’ On the reverse, one of the earliest 
advocates of abolishing Article 16 considered himself “part of a generation 
that is free of personal guilt,” pointing out the mundane need for the state to 
get out of the self-made asylum trap: “We can’t have our asylum law dictated 
by our guilt of the past.’ Because it was tied up with deeply divided views 
about national identity, the German asylum debate was more polarized and 
emotionally led than elsewhere. And only the time-bound weakening of the 
Nazi presence (“normalization,’” some would say) allowed the touching of 
the tabooed “confessional right’ at all. 

The right of asylum is the most visible part of a constitutional law strongly 
protective of the rights of noncitizens. In an often ignored counterpoint to a 
restrictive, and widely criticized, citizenship and naturalization regime based 
on blood affiliation (jus sanguinis), and thus a derivative of v6lkisch nation- 
alism, Germany’s constitutional, administrative, and judicial systems are 
“among the most protective of non-citizens’ rights in the world” (Kanstroom, 
1993b, p. 160). In fact, because of the persistent legacy of closed ethnic 
nationhood that severely restricts access to citizenship, the status of aliens is 
exceptionally well protected in Germany. In sharp contrast to the United 
States and Britain, Germany has quickly and unreservedly incorporated into 
municipal law all major United Nations and European human rights and 


29. According to Burkhard Hirsch of the Liberal Democratic Party (FDP), one of the main 
protagonists in the German asylum debate (quoted in Wolken, 1988, p. 105). 

30. Heinrich Lummer of the Christian Democratic Party (CDU) (quoted in Der Spiegel, 
No. 12, 1986, pp. 68 and 66, respectively). 
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refugee conventions.*' Constitutional law itself, “a reaction against the ide- 
ology of Nazism” (Kanstroom, 1993b, p. 166), enshrines fundamental human 
rights, independently of citizenship, to be aggressively and expansively 
protected by independent constitutional courts.” Although the Aliens Law of 
1965, set up to regulate the status of guest workers in (West) Germany, 
conceived of foreigners as economic commodities at the discretion of “Ger- 
man state intexests,”°’ assertive federal courts have construed aliens’ rights 
analogous to the rights of Germans, arguing that acquired social and eco- 
nomic ties entailed the right of permanent stay (Neuman, 1990, pp. 48-57). 
Entitled also to wide-ranging social benefits according to the constitutional 
Sozialstaatsprinzip, aliens are in crucial respects equal to German citizens 
(see Hailbronner, 1992). As Kanstroom (1993b) concluded, “citizenship 
is... not nearly as important to the day-to-day life of a foreigner in Germany 
as it might be elsewhere” (p. 184). In combination with the automatic right 
to territorial access, these sociolegal features made Germany an obvious 
destination of mass asylum seeking. 

German asylum policy has revolved around two separate axes of conflict: 
a territorial local versus federal axis and an ideological left versus right axis. 
The territorial axis has been dominant during a first round of conflict, from 
the late 1970s to the mid-1980s, in which the constitutional right of asylum 
remained largely unquestioned. In this phase, municipalities and Laender 
governments, which are legally responsible for providing housing and social 
welfare benefits for asylum seekers, have unitedly pushed for more restrictive 
legislation through the second federal legislative chamber, the Bundesrat. 
There was initially great variation among the Laender in the treatment of 
asylum seekers. The southern Laender of Bavaria and Baden-Wuerttemberg, 
conservative but also vulnerable to south-north migrations, spearheaded 
measures of deterrence, such as herding asylum seekers in camps, providing 
in-kind benefits only, imposing work bans, and being quicker to deport 
rejected asylum applicants. The northern Laender of Lower Saxony and 
Northrhine-Westphalia and the city-states of Bremen and Hamburg, liberal 


31. The municipal incorporation of international law has even the character of a constitu- 
tional principle. Article 25 of the Basic Law asserts: “The general rules of international law 
[Volkerrecht] are part of municipal law [Bundesrecht]. They are prior to the laws and create 
immediate rights and duties for the inhabitants of the Federal Republic.” 

32. The first seven articles of the Basic Law uphold Jedermann Grundrechte. Article 1 asserts 
that “the dignity of man is inviolable. To respect and protect it is the duty of all state authority.” 
There is, however, a tension in the Basic Law between universal human rights and Deutschen- 
rechte, rights reserved for Germans. Article 8 of the Basic Law suddenly asserts: “All Germans 
have the right [of free assembly].” 

33. Article 2(1) of the Aliens Law of 1965 states: “A residence permit may be issued if the 
presence of the foreigner does not impair the interests of the Federal Republic of Germany.” 
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but also more insulated, initially shied away from such negative measures. 
But the ensuing intra-German north-south pull of asylum seekers forced the 
gentler north into a “deterrence competition” (Muench, 1992, p. 140) that 
eventually flattened such differences. 

Tellingly, a Social Democratic land chief, Oskar Lafontaine of the Saar- 
land, driven by a local episode of fierce popular opposition to Romanian 
refugees, was one of the first major politicians to openly question the 
constitutional right of asylum.*’ But his quick silencing by the national party 
leadership indicates that this second round of the German asylum debate, 
which focused on Article 16 of the Basic Law, was made of different cloth. 
In this second round of conflict, the ideological left versus right axis, as 
defined above all by different stances to the national past, was dominant: the 
Left argued that the humanitarian obligations stemming from the Nazi past 
made Article 16 sacrosanct; the Right argued that no such obligations existed, 
and that in the interest of political stability Article 16 had to be abolished. 

Before the debate about Article 16 started in earnest, the first round of 
asylum conflict was about neutralizing the constitutional asylum right 
through fast-track legal procedures and measures of social deterrence.” This 
led to acurious disjuncture between a uniquely liberal asylum law and a harsh 
deterrence regime that a 1983 UNHCR (United Nations High Commissioner 
for Refugees) report found equally “unique in Europe” (Wolken, 1988, 
p. 60). Such deterrence must be seen in the context of Germany’s zero- 
immigration policy after the oil crisis. After the Anwerbestop (recruitment 
stop) of new guest workers in 1973, asylum was the only legal avenue 
available for new entries. Immediately after the guest worker stop, the 
number of asylum applications began to multiply.*° The lifting of the general 


34. In July 1990, Lebach, a town of 22,000, was “overrolled” by the sudden arrival of 1,400 
Roma refugees from Romania. Local outrage included the mayor barricading town hall and 
public swimming pool, and businesspeople closing their shops; a protest march to the refugee 
camp was narrowly averted. In response, the minister president conceded: “The law of asylum 
must be made acceptable to the population” (“‘Asylrecht: ‘Oskar quaelt sich,’ ” Der Spiegel, 
No. 32, 1990, p. 32). 

35. Limiting territorial access through visa requirements, although practiced since the 
mid-1970s, proved ineffective because of (West) Germany’s open land borders. 

36. Between 1973 and 1974, the number of new asylum claims jumped from 5,595 to 9,424 
(Quaritsch, 1985, p. 41). In addition, the post—oil crisis asylum seekers came from Third World 
countries, not Eastern Europe. The proportion of non-European asylum seekers increased from 
7% in 1968 to 75% in 1977 (Muench, 1992, p. 63). It should be mentioned that Germany also, 
not surprisingly perhaps for the front state in the Cold War confrontation, had a double standard 
in accepting refugees: from 1966 to 1989, Eastern European refugees were generally not 
deported, arousing little public attention or criticism. 
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work ban in 1975 (issued to ease the financial burdens of municipalities and 
states) and the distribution, since early 1974, of asylum applicants over the 
Laender, which made the industrial centers of the Ruhr or Rhein/Main 
accessible for the new migrants, amounted to additional invitations to pursue 
the asylum strategy of immigration. When the number of new asylum seekers 
grew to over 100,000 in 1980, more than half of them were Turks (the largest 
group of guest workers in Germany). This led to obvious inconsistencies: 
new Turks arriving on the asylum ticket were granted automatic work 
permits, whereas Turks arriving under the family-reunification ticket had to 
wait 4 years before they were allowed to work.” There is ample evidence that 
the notion of bogus asylum seekers (Scheinasylanten), which was the focus 
of the first society-wide debate over asylum in 1980, was not the invention 
of vitriolic right wingers. In the early 1980s, Turkish newspapers reprinted 
the German government form required to claim asylum, and a market 
developed in South Asia (especially Pakistan) for “package tours” that 
included one-way air fare and legal instruction on how to apply for asylum 
upon arrival (see Teitelbaum, 1984, p. 79). 

Between 1978 and 1991, no less than eight federal laws were passed to 
shorten the legal procedures and curtail the social incentives of asylum 
seeking. Streamlining the legal process amounted to squaring a circle defined 
by the demanding legal requirements of constitutional law. Once the possi- 
bility of administrative appeal to the Federal Refugee Office was abolished, 
the administrative courts were flooded with asylum cases, creating a backlog 
that further lengthened the procedures and attracted new claimants in a 
vicious circle. In the first half of the 1980s, 80% of all cases before the Federal 
Administrative Court were asylum cases, since most asylum seekers (mean- 
while helped by a rather shady branch of the legal profession)* showed no 
hesitation to exhaust the full repertoire of legal protection.” The introduction 
of a fast-track procedure for “obviously unfounded” asylum claims in the 
Asylum Procedures Law of 1982, which limited but did not abolish admin- - 
istrative court review, amounted to “a first significant tightening of the 
applicants’ recognition practice” (Muench, 1992, p. 98). But furthergoing 
demands, raised by Bavaria, Baden-Wuerttemberg, and the oppositional 
CDU, for single (instead of three) judges to decide asylum claims, greater 


37. “Da sammelt sich ein ungeheurer Sprengstoff,” Der Spiegel, No. 23, 1980, pp. 17-18. 

38. Such lawyers often cooperated with Schlepper organizations; they have no resemblance 
to the high-minded public interest lawyers in the United States, which are largely unknown in 
Germany (see Der Spiegel, No. 40, 1986, pp. 84-96). 

39. “Asyl—“‘Bis an die Grenze des Zulaessigen,’ ” Der Spiegel, No. 31, 1986, pp. 22-32. 
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authority for the Foreigner Offices, and a drastic shortening of judicial appeal 
procedures did not prevail. 

The arsenal of legal fast tracking and social deterrence was exhausted” 
when, from the late 1980s on, the number of new asylum applicants began 
to rise dramatically—103,076 in 1988, 121,318 in 1989, 193,063 in 1990, 
256,112 in 1991, and 438,191 in 1992 (German Interior Ministry, 1993, 
pp. 106 ff). By then, the Federal Republic was receiving 60% to 70% of all 
refugees.in Western Europe, in 1992 even a staggering 80%. This is when 
Article 16 itself came under attack. One of the last liberal defense lines was 
a paradoxical one: rigorous deportations.*' Germany was indeed a deporta- 
tion laggard. Only 1% to 2% of denied asylum applicants were eventually 
deported. But this is no accident, since state violence against foreigners had 
sad predecessors in Germany—deportation is “‘continuation of Nazi politics 
with other means,” said a Roma asylum activist.” Conservative asylum 
critics took a different line: the problem was not a deficit of deportations; the 
problem was automatic territorial access. The problem was Article 16, which 
amounted to a self-imposed abandonment of state sovereignty. It is no small 
irony that the threat of Chancellor Kohl, issued at the height of the German 
asylum crisis in November 1992, to seal the porous borders by emergency 
decree would eventually push the Social Democrats toward accepting a 
change of the Basic Law. “Sovereign is,” Carl Schmitt (1934) said famously, 
“who decides about the emergency” (p. 11).” 

Helmut Quaritsch (1985, p. 21) had an early foreboding that the “loss of 
sovereignty” (Verlust der politischen Handlungsfaehigkeit) entailed by Arti- 
cle 16 might leave the state vulnerable to severe “domestic unrest.” In fact, 
the unprecedented increase of asylum claims in the late 1980s and early 1990s 
triggered the most serious domestic crisis the Federal Republic has ever gone 


40. Compiling the elements of the restrictive asylum policy in place by 1987, Der Spiegel 
(August 3, 1987, pp. 24 ff) spoke of a “catalogue of horror’: visa obligations for most non-EU 
countries, no recognition of so-called postflight asylum reasons (which had allowed what 
Teitelbaum [1984] called “bootstrapping,” the post factum creation of asylum causes), immediate 
departure in case of “obviously unfounded” asylum claims, deportation into countries of civil 
war (a specialty of Bavaria), forced encampment during the whole asylum procedures, a 5-year 
work ban, and restrictive courts that did not automatically recognize asylum claims despite 
proved torture. 

41. Commenting on the failure of seven asylum reforms since 1978 to stop the new movement 
of asylum seekers, Burkhard Hirsch (FDP) said, “In the end nothing is achieved if after a final 
legal decision no consequent deportation follows” (Der Spiegel, No. 45, 1990, p. 44). 

42. “Wer will Menschen das antun?” Der Spiegel, No. 46, 1992, p. 54. The asylum recognition 
rate for Romas, one of the largest migrant groups in the early 1990s, was 0%. 

43. “Die Koalition spricht ven drohendem Staatsnotstand,” Frankfurter Allgemeine Zeitung, 
November 2, 1992, p. 1. 
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through. The situation was aggravated by the fact that, parallel to the new 
asylum seekers (who were now predominantly from the civil war zones of 
postcommunist South-Eastern Europe), ethnic Germans from the Soviet 
Union, Poland, and Romania arrived in large numbers—close to a million 
between 1988 and 1990 (German Interior Ministry, 1993, p. 123). In addition, 
the breakdown of East Germany entailed a third movement of Uebersiedler 
(resettler), with a peak of 340,000 in 1990. Taken together, the Federal 
Republic had to absorb three million new migrants between 1989 and 1992, 
almost twice as much as the American immigrant nation took in during the 
1920s—no small thing for a country that defines itself as “not an immigration 
country.” Particularly, the parallel inflow of ethnic Germans (who were 
granted automatic citizenship according to Article 116 of the Basic Law) and 
asylum seekers created insidious distinctions. “The coming home of 
Germans .. . has priority over the reception of aliens,” wrote an influential 
conservative columnist.“ Because they competed for the same resources, 
welcoming ethnic Germans implied “restricting the right of asylum.” In turn, 
Social Democrats and Greens favored the dropping of Article 116, that 
anachronistic relic of v6lkisch nationhood, and the introduction of American- 
style immigration quota, in which the ethnic Germans would be just another 
immigrant group. 

While the politicians and intellectual elites became locked in a polarized 
and inconclusive debate about who should be prioritized, society felt the full 
stress of the unprecedented migrations. In a country with a housing shortage 
of three million units, there was simply no room to accommodate the new 
arrivals. Ramshackle container units were erected at the outskirts of almost 
every town or city, and mayors confiscated everything from gymnasiums, 
town halls, club halls, and vacant state-owned housing, even windowless 
air-raid shelters, to fulfill their quota obligations. From one point on, the 
SPD-governed city-state of Bremen simply refused to accept any more 
asylum applications by Poles and Romanians (whose recognition rate was 
zero). But the most fateful aggravation of societal stress was implied in a 
-harmless-looking clause of the reunification treaty of October 1991, which 
allotted 20% of new asylum seekers to the new eastern Laender. This was in 
the spirit of burden sharing, but culpably oblivious of a depressed society that 
had just escaped from two subsequent dictatorships and did not know how 
to deal with brown skin. Hoyerswerda and Rostock-Lichtenhagen, where the 
local population cheered to the violent attacks of skinheads and neo-Nazis 
on asylum camps, were the beginning of the worst wave of xenophobic 


44, Friedrich Karl Fromme, “‘Aussiedler und Asylbewerber,” Frankfurter Allgemeine 
Zeitung, October 26, 1988, p. 1. 
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violence that Germany had seen since the end of the Third Reich, leaving 
more than 40 people dead. The specter of Weimar, the first German democ- 
racy destroyed by extremist violence, loomed above the reunified country.” 
But the violent excesses of fringe groups, which were condemned by most, 
diverted attention from the real societal stress caused by uncontrolled migra- 
tion. A 1992 survey showed that three fourths of Germans were then demand- 
ing drastic action to contain the asylum flow, including the long-maligned 
change of the Basic Law.” . 

Whose state is it? This key stake of asylum policy was never far from the 
surface during the German asylum crisis. The defenders of Article 16 saw the 
state first obliged to human rights principles, and only secondarily obliged 
to the people who constituted it. A leader of the Social Democrats refused to 
become “‘the instrument . . . of popular sentiment [gesundes Volksempfin- 
den],” warning that “domestic considerations must not influence asylum 
policy.”*’ This delicate bracketing of democracy in favor of human rights is 
combined with the view that there is an inherent link between asylum and 
immigration.“ Fusing both motives, Pro Asyl, an asylum rights organization, 
declared that the alternative was to “wall in ourselves” or to “share our 
wealth” (quoted in Bade, 1994, p. 139). This conveys a resigned-cum- 
moralist attitude toward asylum-based immigration as in principle uncon- 
trollable and retributive of global injustice. A Green asylum advocate flatly 
stated that “the issue is not if we want immigration but how we manage it,” 
adding that “the population of this country will have to get used to the fact 
of permanent immigration.”” By contrast, conservative critics of Article 16, 
not without complacency, saw themselves as acting on popular mandate: 
“[M]y responsibility as politician is to optimize the conditions for the people 
who live here. It is not my duty to treat all problems in the world equally.” 
Conservative asylum critics upheld the division of the world into sovereign 
states, each accountable to its own citizens first: “Every state . . . has to serve 


45. “Anklang an Weimar,” Der Spiegel, No. 41, 1992, pp. 18-29. 

46. Der Spiegel, No. 46, 1992, p. 34. 

47. The minister president of Lower Saxony, Gerhard Schroeder (SPD), in Der Spiegel, No. 
11, 1992, p. 59. 

48. Juergen Habermas (“Die zweite Lebensluege der Bundesrepublik,” Die Zeit, No. 51, 
December 18, 1992, p. 19) speaks of a “Junktim between the questions of political asylum and 
immigration.” 

49. Lower Saxony’s minister for refugee affairs, Juergen Trittin (Greens), in Der Spiegel, 
No. 37, 1992, pp. 27, 28 ff. 

50. The interior minister of Bavaria, Edmund Stoiber (CSU), in Der Spiegel, No. 45, 1990, 
p. 52. , 
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its own citizens first, and only secondarily the rest of the world. ... Germany 
cannot become everyone’s country [Jedermannsland].””' 

In addition to being bullied by the street and by diabolic conservative 
campaigning, the SPD’s final about-face in favor of constitutional change 
resulted from one unambiguous demand of the day: the European harmoni- 
zation of asylum policy.” Because the European Union was obviously 
unwilling to go the German way,’ Germany had to follow Europe. The Social 
Democratic initial stance to “adjust” Article 16 only after Europe had agreed 
upon “humane” asylum standards was essentially hollow. Germany’s neigh- 
bors profited from the status quo and showed no sign of accommodating 
German demands for substantive burden sharing and stronger forms of 
coordination, not to mention that humane standards would never see the light 
of day. Constrained by its national constitution, Germany could only 
conditionally participate in the Dublin and Schengen treaties, which stipulate 
that one EU state was to process an asylum case vicariously for all others. 
Article 16 of the German Basic Law prohibited this procedure, commanding 
instead that asylum seekers rejected in France or Britain would get a second 
chance in Germany. One of the reasons for little Euro-enthusiasm among 
other member states in asylum policy was that they could dump their rejected 
applicants on Germany, whereas Germany was constitutionally prohibited 
from responding in kind. Germany was indeed, according to Interior Minister 
Schaeuble, the “reserve asylum country of Europe.” The point of the interior 
minister’s ingenious Euro-solution of the German asylum crisis was to turn 
the spit around: “{I]f we change our constitution, we would profit from the 
fact that we are surrounded by neighbours who can protect asylum-seekers 
from persecution. .. . Then we, and not the others, would profit from our 
geographical location. Then our European neighbours, and not only we, 
would quickly want to find a joint solution.” 

The so-called asylum compromise between government and opposition 
(excluding the Greens), which provided the required two-thirds parliamen- 


51. Alfred Dregger (CDU) in the parliamentary debate over the change of Article 16, Das 
Parlament, June 11, 1993. 

52. Discussions of Germany’s “Euro-solution” to its in crisis are Kanstroom (1993b) 
and Neuman (1993). 

53. The German government has repeatedly tried to make its asylum law international 
standard practice. At a Geneva United Nations Conference in 1977, only one state voted 
unconditionally for the (West) German proposal to adopt its subjective right of asylum: the 
Vatican (Quaritsch, 1985, p. 18 ff). 

54. For instance, in 1991 the German campaign failed to delegate national competences for 
a unified asylum law and procedure to the European Commission. | 

55. Wolfram Schaeuble, “Asylrecht im europaeischen Vergleich,” (quoted in Bade, 1992). 
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tary majority for a change of the Basic Law, avoided hard-line demands for 
a complete dropping of Article 16. But the insertion of proviso clauses now 
enable the state to do what it could not do before: to reject apparently 
fraudulent would-be asylum seekers at the borders (see Renner, 1993). The 
amended Article 16 restricts access to territory and to the constitutional 
asylum process through two interrelated clauses: first, asylum seekers arriv- 
ing through “safe third states” (which include Poland and the Czech Repub- 
lic) are definitionally excluded from the asylum process and are denied entry 
or subjected to immediate deportation; second, asylum seekers from “safe 
countries of origin” are considered not politically persecuted and face a 
fast-track recognition procedure that generally ends in a rejection of their 
claims as “obviously unfounded.” The cordon is finally sealed through the 
statutory “airport regulation,” which subjects asylum seekers arriving by 
airplane from safe countries of origin or without valid passports to a sped-up 
recognition procedure in extraterritorial airport space before they have legally 
entered the Federal Republic. In essence, only asylum seekers arriving by 
airplane or ship with valid papers and without debilitating third-country stops 
from countries of certified persecution are still entitled to claim the constitu- 
tional right of asylum. As a critic put it sarcastically, “the right of asylum still 
exists—but not the refugees entitled to it” (Prantl, 1994, p. 96). 

What the same critic denounced as the “most momentous political failure 
in the history of the Federal Republic” (Prantl, 1994, p. 100), helped solve 
Germany’s biggest political crisis after World War II. Refugees continue to 
arrive, but in numbers considered commensurate to the country’s capabili- 
ties—around 125,000 in 1994 and 1995, which is 70% less than in 1992. 
More importantly perhaps, the recognition quote has gone up to 25%, 
indicating a return to more efficient and “just” screening.” Related or not, 
right-wing violence against foreigners has passed its peak.*’ Certainly, the 
German recovery of border control has created new follow-up problems. 
First, the creation of buffer zones and the “farming out” of refugee acceptance 
is now being copied by Germany’s eastern neighbors, and the resulting chain 
deportations could entail the undermining of nonrefoulement obligations. 
Second, curtailing legal entry has created the new problem of illegal immi- 
gration, which—given Germany’s open land borders—may be inherently 
difficult to contain. Third, more rigidly practiced deportations have become 


56. See “Einmal Deutschland und zurueck,” Die Zeit, September 22, 1995, p. 17. 

57. Violent crimes motivated by xenophobia declined to 1,233 in the first 11 months of 1994, 
from 2,232 cases in 1993 and 2,630 in 1992 (figures provided by the Federal Office for the 
Protection of the Constitution, quoted in International Herald Tribune, April 6, 1995, p. 6). 
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continued stakes of contention, gripping the country’s moral conscience.” 
And fourth, the Federal Constitutional Court has repeatedly stayed generic 
deportation orders, insisting on the constitutional principle of single-case 
examination (Einzelfallpruefung).”? Despite these reservations, few would 
doubt in retrospect that Germany, more drastically perhaps because initially 
more handicapped than other states, has only done what all Western states 
have done when confronted with mass asylum seeking: forcefully reassert its 
sovereignty. 


UNBENDING SOVEREIGNTY: THE BRITISH CASE 


There was no need for Britain to “reassert” sovereignty in asylum policy 
because it never showed the slightest inclination to give it up in the first place. 
Accordingly, the trajectory of British asylum policy shows no dramatic twists 
and turning points, no epic battle between the foundational. principles of 
liberal nation-states, human rights and sovereignty. Britain is usually referred 
to as a (however dubious) model of successful immigration control, Europe’s 
exceptional “would-be zero immigration country” (Layton-Henry, 1994). 
And in its firm resistance to a Europe without internal border controls, the 
country that was once the champion of subjecting princely powers to the 
control of Parliament is now the ardent defender of absolutism’s most 
enduring fruit: state sovereignty. 

The British case differs from the U.S. and German cases in three basic 
respects: first, the lack of a written constitution and of domestically incorpo- 
rated human rights conventions, which could provide a domestic foothold for 
the rights and interests of immigrants and asylum seekers; second, a struc- 
tural, not just rhetorical, conflation of immigration control and asylum policy; 
and third, the existence of a third category of migrant that, while sharing some 
elements of both, is neither immigrant nor asylum seeker: British nationals 
without the right to settle in Britain. 

It is paradoxical that the country that invented the idea and phrase of a 
“bill of rights” does not actually have one. Britain is the only country in 
Western Europe that has neither a written constitution nor international treaty 


58. Arecent example is the heavily publicized deportation of seven Sudanese asylum seekers, 
which was loudly protested by the opposition parties. In the end, credible sources (from the 
Sudanese opposition) established that the asylum claims have indeed been fraudulent, and the 
Greens dropped their request for a parliamentary hearing (“Gruene verzichten auf aktuelle 
Stunde ueber Sudaner,” Frankfurter Allgemeine Zeitung, September 21, 1995, p. 1). 

59. However, in its landmark decision of May 1996, the Court has found the asylum 
compromise constitutional. 
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rights incorporated in municipal law. As a result, there are no legally enforce- 
able protections for the individual to be held against the state. Sovereignty is 
invested in Parliament, which has unlimited powers to make or unmake rights 
and to determine the law of the land. The principle of judicial review, well 
established in the United States and Germany, is unknown in Britain. Bereft 
of a “higher” level of constitutional law, courts have no position from which 
to judge ordinary statute law and thus to intervene in public policy. All courts 
can do is to rectify procedural wrongs. For defenders of traditional “British 
liberties” this is all right: a cumulative and concretist common law, they say, 
is better suited to protect individual liberties than abstract listings of rights, 
and wouldn’t a bill of rights approach of law making transfer powers from 
Parliament to unelected judges and thus be antidemocratic to the bone?” 
However, the notion of well-protected British liberties is not free of 
complacency (Feldman, 1993, p. 63). Britain is now known as one of 
Europe’s most notorious human rights offenders. The European Court of 
Human Rights has decided 37 cases against the United Kingdom, which gives 
it one of the worst records among all 35 signatories to the European Conven- 
tion on Human Rights.” A good number of them have been immigration 
cases, touching upon key aspects of British immigration law. In 1972, the 
European Commission castigated the 1968 Commonwealth Immigration Act 
as racially discriminatory (see Goodwin-Gill, 1978, chap. 10). This act had 
invented the principle (but not the word) of patrial—the race-loaded core 
principle of British immigration law—to exclude former colonial subjects 
from access to Britain. In 1985, the European Court in Strasbourg found the 
family unification provisions of British immigration law sexually discrimi- 
natory because they allowed settled husbands without citizenship to bring in 
their foreign wives but did not grant the parallel right to settled wives. The 
1992 European Court of Justice decision in Surinder Singh pointed to the 
so-called primary purpose rule, which outlaws marriages of convenience and 
puts extraordinarily high burdens of proof on the immigrant spouses-to-be. 
According to EU law, the Court argued, a British national has the uncondi- 
tional right to bring in his foreign wife, which is more than British immigra- 
tion law allows. Not only substantial, but also procedural key aspects of 
British immigration law have been found wanting in Strasbourg: lack of 


60. Along such lines has been the conservative response to a major European Court of Human 
Rights indictment of “sexually discriminatory” British immigration rules. See the London Times 
editorial, “Strasbourg Law,” June 1, 1985. 

61. Accordingly, there is now a strong groundswell for a written constitution and bill of rights, 
including, most recently, The Economist (“Why Britain Needs a Bill of Rights,” October 21, 
1995, pp. 44-46); see also Lester (1994). 


Downloaded from cps.sagepub.com at Universitats-Landesbibliothek on December 19, 2013 


Joppke / ASYLUM AND STATE SOVEREIGNTY 285 


enforceable rights and of effective appeal remedies, inadequate safeguards 
against deportations, and, in reverse, an overdependence on executive discre- 
tion (Storey, 1994, pp. 112 ff). 

The human rights regime versus nation-state dualism, drawn by some 
human rights internationalists, is not all that inaccurate in the case of Britain. 
This is because the immigrant and asylum seeker’s best friend, the courts, 
which fared so prominently in German and U.S. immigration and asylum 
battles, have been largely absent from the British scene, at least domesti- 
cally.” On the contrary, as the doyen of British immigration law put it 
somberly, courts have helped “tighten immigration control and extend the 
power of the state almost to the point of arbitrariness” (Macdonald, 1983, 
p. 3). In reality, the sovereignty of Parliament is the sovereignty of the 
executive, with the Home Office the uncontested authority in immigration 
and asylum policy. On the opposite side, there is only Amnesty International, 
a handful of voluntary organizations, and a motley crowd of immigration 
lawyers attacking a government policy that falls short of “international 
standards” (e.g., Amnesty International, 1991). Not to much avail, since the 
latter per se have no teeth. European Union standards are an exception 
because they take precedence over national law and are legally enforceable. 
But the British government found a way to deal with them also: when faced 
with the 1985 European Court verdict over sexually discriminatory marriage 
rules, it simply made it equally difficult for men to bring in their foreign 
wives, thus establishing an “equality of misery.”© Ian Macdonald (1987) 
summarized the grim reality of British immigration law, in which state 
interests rigorously cancel out individual interests: “I know of no other body 
of law, especially one affecting human rights and civil liberties as immigra- 
tion law does, where the interests of those affected by it have been so 
unrelentingly ignored and left out of account by the legislators and rule 
makers” (p. 56). 

Next to the lack of a domestic constitution protective of human rights, 
British asylum policy has been conditioned by its structural conflation with 
immigration control. Until the Asylum and Immigration Appeals Act of 1993, 
there were no separate asylum rules; asylum was processed according to the 
Immigration Act of 1971 and the nonstatutory Immigration Rules (see 
Macdonald, 1983, chap. 10). This meant that the shortcomings of immigra- 
tion law and practice were ipso facto shortcomings of asylum determination: 


62. A more positive interpretation of the role of British courts in the control of government 
is Sterett (1994). A general assessment of the pivotal role of courts in constitutional human rights 
politics is Shapiro and Stone (1994). 

63. Joint Council for the Welfare of Immigrants, Annual Report 1984/85 (London), p. 2. 
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the lack of an in-country appeal procedure for would-be entrants rejected at 
the border, which entailed the generic possibility of refoulement (see Goodwin- 
Gill, 1978, p. 119); and the wide discretion of the immigration officer, which 
enshrined the dominance of the executive over the judiciary in immigration 
and asylum policy alike. A Law Lord had this to say about the immigration 
officers: “They cannot be expected to know or apply the [European] Conven- 
tion [on Human Rights]. They must go simply by the Immigration Rules laid 
down by the Secretary of State and not by the Convention” (quoted in Storey, 
1994, p. 123). In a 1985 decision, the Law Lords (Britain’s highest court) 
reaffirmed that refugee determination was an administrative, not a judiciary, 
prerogative. Because Parliament had decided that all questions of entry and 
stay (including asylum) should be determined by an immigration officer and 
the secretary of state, respectively, the courts had absolutely no say in the 
determination of refugee status: “There was no basis on which any jurisdic- 
tion in the High Court could be found to determine the question whether a 
person was a refugee or should be granted asylum.”™ 

Inevitably, asylum policy became inflicted with the racially loaded control 
mentality of British immigration law and practice. Despite its official usage, 
the word immigration is a misnomer in the British context. There never was 
any officially promoted, regular immigration to Britain. When larger num- 
bers of New Commonwealth citizens arrived on British shores after World 
War II, they did so as British nationals with automatic right of entry and 
settlement. The logic of British immigration law is to adjust the anomalous 
(i.e., privileged) status of Commonwealth citizens to the normal status of 
aliens, who are subject to strict entry and settlement conditions. This was 
achieved with the Immigration Act of 1971, which divides the world into two 
categories of people: patrials, with the right of abode in Britain; and nonpa- 
trials, with no such right, their entry to Britain being contingent on an 
immigration officer’s “leave to enter’ allowance. Unfortunately, the logic of 
patriality is not to divide between British and non-British nationals, which 
would be uncontroversial; but to draw an insidious distinction between two 
groups of British nationals: those with “substantial connections” with the 
United Kingdom and those without.” This was essentially a racial distinction, 
since its precise wording granted the right of abode to the descendants of 


64. Regina v. Secretary of State for the Home Department, Ex parte Bugdaycay (see the Times 
law report, “Refugee Status Questions Are for Administrators Not Judiciary,” November 12, 
1985). | 

65. “Substantial connection” is the term used in the 1968 New Commonwealth Immigration 
Act; “patriality” was first used in the 1971 Act. It connotes birth or naturalization in the United 
Kingdom, or the existence of a parent or grandparent born in the United Kingdom. For a precise 
definition of patriality, see Macdonald (1983, p. 43). 
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(White) Old Commonwealth settlers while withholding the right of abode 
from the (nonwhite) New Commonwealth citizens. 

The patriality clause is the revenge of Empire, planting the virus of racial 
distinction deep into the heart of British immigration law. This law is geared 
toward keeping the nonpatrials (i.e., Blacks) out. As Ian Macdonald (1983) 
put it, “[T]he main purpose of the law is to stop and if possible reverse 
coloured immigration to the UK” (p. 12). When the arrival of Tamils in 1985 
signaled Britain’s entry into the age of mass asylum seeking, the color- 
couched control mentality of immigration law and policy instantly took hold 
of the new asylum field. Home Secretary Douglas Hurd would even apply 
the government’s old immigration policy logo to its new asylum policy: “firm 
but fair.” In fact, the cleavages and discursive metaphors of immigration 
policy became exactly mirrored in asylum policy: asylum advocates calling 
racist the government’s assumption that most refugees were economic mi- 
grants, and the government defending its get-tough approach toward asylum 
seekers as in the interest of “good race relations.” 

The institution of asylum establishes a link between an individual and a 
state that had not in any way been linked before: it is a triumph of abstract 
moral over concrete communitarian obligations. Britain’s hesitation to en- 
gage in such abstract linkage partially stems from its enduring trouble to 
fulfill even its own communitarian obligations stemming from the devolution 
of empire. When it rammed through the 1968 Commonwealth Immigration 
Act to bar from Britain Asian British passport holders facing mass expulsion 
in East Africa, the Labour government came close to violating one of the 
fundamental principles of international law: the obligation of states to accept 
their own nationals.” The 1981 British Nationality Act, which instituted a 


66. A Times editorial (‘Tamil Fears,” May 29, 1985) warns of the “possibility that the 
disturbances in Sri Lanka [are] being used as a pretext for evasion of the strictness with which 
our immigration controls are habitually enforced, a strictness that is one of the props of good 
race relations within Britain.” , 

67. Douglas Hurd, “Firm but Fair Control on Asylum Builds Harmony in Our Cities,” 
Independent, July 26, 1989. Characteristically, the subtitle reads: “Douglas Hurd Defends the 
Government’s Much Criticised Immigration Policy.” 

68. Outlining the government’s “firm but fair” asylum policy, Douglas Hurd points out that 
most of the new asylum seekers were from Asian and African countries, “some with few historical 
links with Britain” (Independent, July 26, 1989, p. 18). This is an astonishing remark, because 
the institution of asylum is in principle independent of such “historical links.” But it indicates 
the specifically British approximation of asylum and postempire obligations. 

69. Britain’s face-saving concession was a voucher scheme that allowed a limited number of 
Asian British nationals to come to Britain every year. Britain never said not to accept the British 
Asians, but insisted that the inflow at any given time had to be commensurate with its absorption 
capacity (Goodwin-Gill, 1978, chap. 6). 
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British citizenship proper, put to an end the peculiar disjunction of immigra- 
tion and nationality law. But the sense of special obligations toward the 
remnants of empire did not go away, hovering in a strange middle position 
between asylum granting and regular immigration. In fact, just when mass 
asylum seeking became a pressing reality in the late 1980s, Britain faced the 
agonizing “last chapter” (D. Hurd) of its empire: the release of Hong Kong, 
one of the last colonies of the Crown. After a heated debate over potential 
“large scale immigration” (N. Tebbitt), Britain’s refusal of entry rights to all 
but a few hand-picked Hong Kong British nationals continued its defensive 
line established in 1968, and reaffirmed the stern imperative for elites not to 
tinker with the zero-immigration maxim. Taking a hard line toward its own 
nationals, how could Britain display any generosity toward asylum seekers? 

Moving from the context to the content of British asylum policy, one is 
struck by its inclination to make maximal noise over minimal numbers. From 
1980 to 1988, Britain received less than 38,000 asylum applications, the 
annual numbers rarely exceeding the 5,000 mark (Amnesty International, 
1991, p. 4). This makes Britain the country with the lowest per capita intake 
of refugees in Europe. The low numbers are partially the result of a tight and 
instantly imposed visa regime that perfectly complements Britain’s geo- 
graphical insulation. Low numbers have allowed Britain to reject relatively 
few asylum applicants; in 1989, 30% were granted refugee status, 60% were 
granted “exceptional leave to remain” (de facto refugee status), and only 10% 
were rejected. But in a strange counterpoint to a mild recognition practice 
behind the scene, the front stage was occupied by a few highly publicized 
deportation cases, some of which entailed proven violations of Britain’s 
nonrefoulement obligation. They may have been few, but they pointed at the 
crux of British asylum policy: the lack of effective in-country appeal proce- 
dures, and the quasi-absolute power of the executive in asylum determination. 

Tamils have played a sad major part in such deportation cases. As an 
asylum-advocate put it, “[The Tamils] were . . . typical of the very people that 
immigration law had been keeping out for decades. They were black, they 
were young men, they were from the Indian subcontinent.”’? There was an 
instant reflex to brand the Tamils, who began arriving in larger numbers in 
1985, as economic migrants or bogus refugees. Not without reason, since 
they came from the region in which the “pressure to immigrate” was highest 
and which was accordingly targeted by the government to strike down on 
family-based immigration: the Indian subcontinent (see Commission for 


70. Interview with Ann Owers (formerly Joint Council for the Welfare of Immigrants), July 18, 
1995, London. 
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Racial Equality, 1985, p. 157). Getting tough on Tamils was indeed com- 
manded by the need for consistency with tight immigration controls: “Queue 
jumping” was no abstraction when the Home Office imposed huge adminis- 
trative delays on family reunification from Bangladesh or India.” A hastily 
imposed visa requirement for Sri Lankans, the first ever for a Commonwealth 
country, was a first measure of realigning asylum admissions with immigra- 
tion control; precedent-setting deportations were the second. 

The two major deportation cases involving Tamils were of radically 
opposite nature, and they epitomize the whole ambiguity of the asylum 
phenomenon—not only in Britain. The first case involved a Sinhalese com- 
munist supporting the Tamil cause, Viraj Mendis, who was forcibly removed 
to Sri Lanka in 1990 after having spent 2 years in church asylum. This most 
politicized deportation case of all is a classic case of “bootstrapping” (Teitel- 
baum, 1984, pp. 80 ff), the post factum creation of asylum causes. Essentially 
an ex-student who had overstayed for 11 years, Mendis applied for asylum 
to avoid a deportation order. A failed bogus marriage with a British citizen 
on his record, Mendis’s political engagement intensified just when his 
resident status in Britain became endangered. Not even the UNHCR sup- 
ported his case. A political commentator wrote sarcastically, “[{H]e had failed 
his exams, his marriage to an Englishwoman was a sham, and most of all he 
had developed political views for the sake of convenience. All in all, you 
mused, he would make an ideal Tory MP.” Far from that, Mendis became a 
cause célébre for Britain’s race-relations Left, which supported him in a 2 
year long, countrywide campaign that included guards protecting his church 
shelter, regular demonstrations and signature drives, and a Labour-initiated 
committee of inquiry at the Commons. But for the Home Office the shy yet 
determined Sinhalese represented that typical exemplar of “law-dodger mas- 
querading as genuine refugee,”” and it went after him with a vehemence that 
bordered on revengefulness. In Mendis, the government vindicated the 
central motive of its asylum policy: no mercy for bogus refugees. After 13 
years on British soil (almost three times longer than normally required for 
being granted a vested right of residence), Mendis was surprised one morning 
by a police squad that showed no scruples to demolish church doors, and he 
was put on the next plane to Colombo. What most liberal states would not 


71. As The Economist (“Back-Door and Front-Door,” June 1, 1985) put it, “[the Home 
Office] cannot afford to treat the Tamils better than those to whom it is already denying 
established rights.” 

72. Andrew Rawnsley, “Brando Hurd Has Them Raving in the Gallery,” Guardian, January 19, 
1989. 

73. “Britain Leads in Politics of Closed Door,” Sunday Times, January 22, 1989, p. B3. 
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have done for “humanitarian reasons,” the British showed no hesitation to 
do. 

The second Tamil deportation case involved the refoulement of genuine 
refugees. In February 1988, the Home Office expelled five Tamil asylum 
seekers who had arrived without entry clearance on various dates in 1987. 
The lack of proper visas excluded them from using the in-country appeals 
system—appeal they could, but only from back home! Their only remedy, a 
toothless judicial review, could assess the procedural correctness but not the 
substantial merits of the case. On these limited grounds, the Law Lords 
eventually upheld the Home Office’s deportation order. Generically de- 
nounced by a Tory MP as “liars, cheats, and queue jumpers,” three of the five 
deported Tamils had to endure torture and severe maltreatment by Sinhalese 
police and soldiers.’ An immigration appeals adjudicator decided in their 
out-of-country appeal that all five were entitled to political asylum, ordering 
the Home Office to bring them back to Britain “with the minimum delay.” 
For Amnesty International, this was the first conclusive evidence that Britain 
was breaching the UN convention, and it pointed out the “pressing need” for 
statutory appeal rights within Britain.”° 

Anticipating a European Court condemnation of Britain’s dismal appeals 
practice, the 1993 Asylum and Immigration Appeals Act finally granted an 
in-country right of appeal for all asylum seekers.”” But this one liberalizing 
measure was more than offset by two restrictive features of the new act: the 
removal of the right to appeal for refused short-term visitors and students and 
the introduction of a fast-track procedure for manifestly unfounded asylum 
claims (see Randall, 1994). Giving a right to asylum seekers while taking an 
established right away from another group subject to immigration controls 
epitomizes Britain’s structural conflation of asylum and immigration policy. 


74. “Expelled Tamils Beaten in Sri Lanka,” Guardian, May 7, 1989. 

75. “Deported Tamils Return to Britain,’ Guardian, October 5, 1989. 

76. “Hurd Deported Tamils Illegally,” Guardian, August 17, 1989. The list of deportation 
blunders could be easily prolonged, affecting each newly arriving refugee group. A High Court 
review found that 23 Turkish Kurds were “unlawfully” deported in mid-1989, 3 of whom were 
later detained and tortured (Amnesty International, 1991, pp. 25-28). One of the most spectacular 
cases involved a Zairean asylum seeker in 1991, who was deported despite a contrary court order 
(and has since disappeared). This made the responsible home secretary, Kenneth Baker, the first 
British minister in legal history to be found guilty of “court contempt.” This Law Lords decision 
was in itself a landmark rule because it subjects the absolute power of the executive to judicial 
control (‘‘Baker in Contempt of Court,” Guardian, July 28, 1993, p. 1). 

77. Irony of ironies, the European Court of Human Rights eventually failed to accord with 
the five Tamils’ charge that their denial of an in-country appeal possibility was in breach with 
the European Convention on Human Rights (see the Guardian law report, “Expulsion of Tamils 
Was Lawful,” November 6, 1991). 
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Although the bill’s (rather rocky) career started in 1991 as an exclusive 
“asylum bill,” its final incarnation in 1993 was largely criticized as an 
“anti-Black family” measure that further curtailed the family reunion rights 
of Britain’s settled immigrants.”* The Asylum Act’s core provisions—finger- 
printing of applicants, stiffened carrier sanctions, and fast tracking of mani- 
festly unfounded applications (which include applications by people arriving 
from safe third country and applications based on forged or destroyed 
documents), are identical with the emergent European Union asylum policy, 
and attuned to obliterate a future European adjustment of Britain’s national 
policy. In fact, Britain, while jealously protecting its sovereignty on immi- 
gration from encroachment by the European Commission, has been an 
enthusiastic leader of the intergovernmental Trevi Group of EU immigration 
ministers, in whose secrecy the new British-cum-European asylum policy has 
been put together. If Fortress Europe is being built on the foundation of its 
lowest common denominator, it is the Fortress Britain turned inward out. 
The Asylum Act’s fast processing of manifestly unfounded asylum claims 
has led to an unprecedented decline of Britain’s refugee recognition rate. The 
rate of refused asylum applications leaped from 16% in 1993 to 75% in 1994, 
most of the refused facing involuntary repatriation.” Those not deported 
immediately are increasingly put up in prisonlike detention centers. Arbitrary 
detention of asylum seekers has been standard practice since the first arrival 
of Tamils a decade earlier. But after the new Asylum Act, detentions acquired 
a new quality, the number of detainees doubling from 300 in 1993 to over 
600 in 1994. In Campsfield House, Britain’s newest and largest “immigration 
detention center” near Oxford, detained asylum seekers felt “treated like 
prisoners,” initiating a wave of hunger strikes and riots that seized other 
detention centers as well.*° Although defended as in the interest of “good race 
relations” (Home Secretary Kenneth Baker), the Asylum and Immigration 
Act’s impact on Black family life was no less negative. On Christmas evening 
of 1993, immigration officers detained a whole planeload of Jamaican 
visitors; they had come to see their relatives, but eventually saw iron bars at 
Campsfield House, before being summarily returned to Kingston. This was 
possible because appeal rights for refused visitors no longer existed. What 
shocked the British public and caused a diplomatic row with Jamaica was 


78. “Asylum Bill Condemned as ‘Racist’ Legislation,” Independent, January 12, 1993. 

79. “Britain Barring More Refugees,” Guardian, December 1, 1994. The increase of the 
refusal rate has been at the cost of “exceptional leave to remain” admissions, which have been 
down from 77% in the first half of 1993 to 21% in the first quarter of 1994 (National Council, 
1995, p. 28). 

80. See the Guardian (“Welcome to Britain,” June 8, 1994) documentation of life in 
Campsfield House, called a “first-class facility” by the Home Office. 
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stoically defended by a Tory MP: “The Government has every right to send 
back anybody it wants.”*’ Such has been the British approach to immigration 
and asylum policy alike. 


CONCLUSION 


State sovereignty, the “assertion of final authority within a given territory” 
(Krasner, 1988, p. 86), has never been absolute. Contemporary diagnoses of 
sovereignty in decline, particularly those of the globalization mold, operate 
with simplified assumptions of what states once could do. Internally, the 
sovereignty of liberal states has always been limited by the rule of law, 
divided powers, federalism, or the autonomous functioning of societal sub- 
systems, such as the capitalist economy.” Externally, sovereignty is more 
firmly established as the basic principle of international relations; here, states 
are by definition sovereign, even if juridical is not always matched by 
empirical sovereignty (see Jackson & Rosberg, 1982). But externally, also, 
sovereignty is not absolute; although punctuated by wars, the post-West- 
phalian “society of states” (Bull, 1977) has mostly been an orderly one, 
respecting international treaty obligations and international law. States al- 
ways had to cope with manifold interferences in internal affairs, from the 
religious toleration mandated by the Peace of Westphalia to the national 
minority protections of the Wilsonian order after World War I. It is therefore 
correct to conclude, with Stephen Krasner (1993), that “the positive content 
of sovereignty, the areas over which the state can legitimately command, has 
always been contested” (p. 236) and never has been fixed or absolute. 

The one novelty of the post-World War II era, the rise of universal human 
rights claims and claimants that challenge traditional state sovereignty, has 
to be seen in this relativistic light. The lesson of Nazism has been to make 
individuals, and not just states, recognized subjects of international law (see 
Henkin, 1990, chap. 1). This has put new limitations on state sovereignty, 
which no longer originate exclusively from the interdependence of states but 
from the protection of human rights.*’ With regard to international migration, 
states are no longer free to determine at will the entry and residence of aliens; 


81. “Expulsion Row Grows,” Guardian, December 27, 1993, p. 1. 

82. Carl Schmitt’s (1934) famous definition of sovereignty as “highest, extralegal, non- 
derived power” (p. 26), while couched in the Boudinian continental European tradition, may 
apply to the totalitarian Fuehrerstaat, certainly not to the constitutional legal state. 

83. As Richard Plender (1988) outlined, the breakpoint of this development are changing 
views of the state’s international obligation to admit its own nationals to its territory: the 
traditional view held that this obligation is the consequence of other states’ rights to expel aliens; 
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treaties and international law restrict the freedom of states to control immi- 
gration. But the state system is still not built on the principle of justice. As 
Hedley Bull (1977) put it, “[C]arried to its logical extreme, the doctrine of 
human rights and duties under international law is subversive of the whole 
principle that mankind should be organized as a society of sovereign states” 
(p. 146). This is recognized in the fact that the one recent intrusion into state 
sovereignty, tlie right of asylum, has been made the sovereign right of states, 
not of individuals. Because the principle of human rights does not provide an 
organizational alternative, the sovereign state is still, if only by default, “‘the 
only universally recognized way of organizing political life in the contempo- 
rary international system” (Krasner, 1988, p. 90). Accordingly, the interna- 
tional law of human rights is “soft law,” granted by states in moments of 
ceremonial “hypocrisy,” and never really meant to be practiced (Martin, 
1989). Still, “hypocrisy” can be put to use: “The existence of the soft norm 
has increased the political costs of action contrary to the norm” (Martin, 1989, 
p. 555). This has provided a moral lever for nongovernmental human rights 
organizations, now sometimes referred to as “international community,” to 
exert pressure on states that fall short of these norms. 

But if they did not speak to the converted, all such moral appeals would 
come to nil. Human rights internationalists (both political and academic) have 
drawn a flawed picture of an external human rights regime controlling 
egoistical nation-states, like a police helicopter circling above a group of 
delinquents. Gil Loescher (1989), for instance, sees refugee policy deter- 
mined by “the conflict between international humanitarian norms and the 
sometimes narrow self-interest calculations of sovereign nation states” (p. 8). 
Although this scenario may be true with regard to refugee resettlement, it 
does not apply to asylum policy. As I have tried to demonstrate, conflicts over 
asylum policy are domestic conflicts over competing principles of liberal 
nation-states; that is, to be the state of the people while corresponding to the 
constitutional mandate to respect human rights. The first nation-state, after 
all, came into its own with a “Declaration of the Rights of Man and Citizens.” 
Such universalism is on the retreat today, but if it could not be invoked no 
state would take in a single refugee. Internal, not external, constraints have 
prevented liberal states from shielding themselves completely from global 
refugee movements. 


the more recent, “radical” view sees it as the corollary of citizens’ right to enter the territory of 
their own state (see also Macdonald, 1983, p. 247). 

84. The most notable sources of restricted state discretion over entry and exit are the 
principles of nonrefoulement and nondiscrimination (for the latter, see Goodwin-Gill, 1978, 
chap. 5). 
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In the United States, the main inroad has been a constitution that makes 
no clear distinction between “citizens” and “aliens.” The trajectory of asylum 
policy has been largely a liberalizing one, moving from (morally indefensi- 
ble) foreign policy tutelage to the source country universalism practiced, 
since the civil rights reforms of the 1960s, in legal immigration. The blurring 
of the citizen/alien distinction, driven by the civil rights impulse and ex- 
pressed in a communitarian immigration law, has left America bereft of a 
legitimate concept of national community, which explains some of its current 
agonies over uncontrolled mass migration (see Brimelow, 1995). 

In Germany also, the main constraint on state sovereignty has been 
homemade. In retrospect, it is astonishing how long Germany’s unique 
constitutional right of asylum could survive. For almost 20 years it had 
condemned the state to inactivity, making Germany the Western world’s 
major asylum country. But sovereignty was an awkward concept in a country 
where Carl Schmitt’s Fuehrerstaat had been in place for a while. The sacro- 
sanct Article 16 of the Basic Law, self-imposed atonement for the Nazi crimes 
against humanity, had to be neutralized by a unique deterrence regime, 
leading to the grotesque dissonance that the country with the world’s most 
liberal asylum law was also the one with the most illiberal asylum practice. 
But after the 1993 change of the Basic Law, German exceptionalism in 
asylum policy (as in almost any other respect) is no longer. 

Britain showed how far a state with weak domestic human rights con- 
straints can go in shielding itself from unwanted migrations. Britain is the 
one case that approximates the picture of a domestic state confronted with 
international human rights norms. Alas, it is also the case that demonstrates 
the impotence of such external norms if not backed by a domestic bill of rights 
and independent courts. In a way, Britain has the most democratic immigra- 
tion and asylum policies of all, forged by anxious elites that are well aware 
of the bad mood of the majority population. Characteristically, European 
Court rules are viewed as “undemocratic” restrictions on the institution where 
British sovereignty resides: Parliament. But unchecked parliamentary power 
becomes a vice if the boundary between citizens and noncitizens is at stake, 
since the “ins” can dispose of the “outs” at will. Britain shows that the risk 
in a world of international migrations is not too little but too much democracy. 

Despite such domestic variations of asylum policy trajectories, there is 
convergence on the erection of doubly restrictive asylum regimes: restriction 
as deterrence, which minimizes the social incentives for coming at all; and 
restriction as exclusion, which prevents the unswervingly mobile from enter- 
ing the territory. The German experience has shown that even extreme 
deterrence may be insufficient to keep away today’s “huddled masses.” 
Instead, exclusion is key. Exclusion, through visa requirements, safe country 


Downloaded from cps.sagepub.com at Universitats-Landesbibliothek on December 19, 2013 


Joppke / ASYLUM AND STATE SOVEREIGNTY 295 


rules, carrier liability, or high-sea interceptions, has one advantage for receiv- 
ing states: it effectively neutralizes both international and domestic legal 
obligations without openly violating them. Liberal states have learned from 
two decades of mass asylum seeking that once an asylum seeker is “in,” it is 
most difficult to get him or her “out” again. Sadly, exclusion works indis- 
criminately against genuine refugees and economic migrants. Exclusive 
asylum regimes thus incorporated a migrant definition that may adequately 
reflect a situation in which no clear line can be drawn between economic and 
political motives, and voluntary and involuntary migrations. Slashing the 
refugees’ former “‘position of privilege” (Martin, 1988, p. 9) is the price that 
Western states have been willing to pay for dealing effectively with mass 
asylum seeking. 

Recent macroanalyses of international migrations have drawn effusive 
scenarios of a world beyond nation-states in which universal personhood 
triumphs over parochial allegiances and identities. Such scenarios are not 
only wrong; they are dangerous, since they elevate into a virtue the vice of 
statelessness, about which there should be no illusion after one “century of 
refugees” (see Arendt, 1951). This remains a world of bounded nation-states, 
in which the morally arbitrary fact of being born into a particular state 
_ determines the life chances of most. My discussion of asylum policies in three 
Western states affirms Rogers Brubaker’s (1994) observation that the “pros- 
perous and peaceful states of the world remain powerfully exclusionary” 
(p. 230). There is little reason to celebrate this fact, except for the lucky few 
living in the protected zones. Today’s prosperous, perhaps postnational, states 
have run out of overarching ideas to justify their exclusiveness; they perpetu- 
ate sheer facticity. The ideas, most notably of a world of universal justice, are 
with the human rights internationalists. States without ideas, ideas without 
organizational viability—this may be the saddest story of all. 
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